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U.S. Customs Service 


Treasury Decisions 


i9 CFR Parts 24 and 178 
(T.D. 93-43) 
IMPORTER RECORD NUMBER “FREEZE” PROGRAM 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to pro- 
vide for the Importer Record Number “Freeze” program. This program 
allows participating importers of record to protect their access to infor- 
mation on Customs transactions by restricting persons authorized 
to make name/address changes for purposes of receiving transaction 
notifications. 


EFFECTIVE DATE: June 25, 1993. 


FOR FURTHER INFORMATION CONTACT: John Accetturo, 
National Finance Center, Indianapolis, Indiana (317)298-1308. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


In T.D. 67-33, 32 FR 492, Customs amended its regulations to allow 
for the automation of its appropriation and revenue accounting system. 
One of the changes wrought by these amendments was the addition of a 
new section § 24.5, Customs Regulations (19 CFR 24.5)), that required 
each person, business firm, Government agency or other organization 
to file a Notification of or Application for Importer’s Number or Notice 
of Change of Name or Address (Customs Form 5106) with the first duti- 
able formal entry submitted or the first request for services that would 
result in the issuance of a bill or a refund check upon adjustment of a 
cash collection. Once established, this Importer Record Number (IRN) 
was to be used in all future Customs transactions requiring an importer 
number. This section also allowed organizations having branch offices 
to identify customs transactions originating in specific branch offices 
through the use of suffix codes, provided a separate Customs Form 5106 


1 





CUSTOMS BULLETIN AND DECISIONS, VOL. 27, NO. 27, JULY 7, 1993 


was submitted reporting the suffix code employed and designating the 
name and address of each branch office to be separately identified. By 
amendment to the regulations in 1978, this transaction-identification 
practice was extended to vessel owners desiring to associate particular 
Customs transactions with specific vessels. See, T.D. 78-7, 42 FR 64680. 
These transaction-tracking uses for IRN information necessarily en- 
abled individuals associated with particular customs transactions, e.g., 
with the importer of record, broker, or agent, to submit name/address 
changes, thus enabling them to receive Customs notifications intended 
for the importer of record. 

In the 1970s, Customs instituted an IRN “Freeze” program to assure 
these importers of record that they would receive the Customs transac- 
tion notifications intended for them. The “Freeze” program allows con- 
cerned importers to freeze certain importer identification information 
on file with Customs. To participate in the program, importers desig- 
nate the name and title/position of the individual authorized to effect 
name/address changes to the importer’s identification information con- 
tained on the Customs Form 5106 (Importer ID Input Record), and spec- 
ify the IRNs and suffixes to be frozen and the mailing address and/or 
physical location address of the company where Customs transaction 
notifications should be directed. The designation must be made in a 
separate writing on letterhead paper signed by the importer of record or 
his agent, whose name and title are clearly indicated. The request to par- 
ticipate is to be sent to the Customs address specified in § 24.5(f), as set 
forth in this document. 


INAPPLICABILITY OF PUBLIC NOTICE AND COMMENT REQUIREMENTS, 
THE REGULATORY FLEXIBILITY ACT, AND EXECUTIVE ORDER 12291 


Because this amendment merely calls attention to an established and 
voluntary program designed to enable participating importers to con- 
trol the receipt of Customs transaction notifications, which confers a 
benefit on the public, pursuant to 5 U.S.C. 553(b)(B) and (d)(3), good 
cause exists for dispensing with notice and public procedure thereon, 
and a delayed effective date, as unnecessary. Since this document is not 
subject to the notice and public procedure requirements of 5 U.S.C. 553, 
it is not subject to the provisions of the Regulatory Flexibility Act 
(5 U.S.C. 601 et seqg.). This document does not meet the criteria for a 
“major rule” as defined in E.O. 12291, therefore, a regulatory impact 
analysis is not required. 


PAPERWORK REDUCTION ACT 


The collection of information in this final regulation, as provided for 
under § 24.5(f), has been reviewed by the Office of Management and 
Budget in accordance with the requirements of the Paperwork Reduc- 
tion Act, 44 U.S.C. 3507, and approved under control number 
1515-0199. The estimated annual burden per respondent/recordkeeper 
choosing to participate in this program is 10 minutes. Comments con- 
cerning the accuracy of this burden estimate and suggestions for reduc- 
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ing this burden should be directed to the U.S. Customs Service, 
Paperwork Management Branch, room 6316, 1301 Constitution Ave- 
nue, NW., Washington, D.C. 20229, or the Office of Management and 
Budget, Attention: Desk Officer for the Department of the Treasury, 
Office of Information and Regulatory Affairs, Washington, D.C. 20503. 


DRAFTING INFORMATION 


The principal author of this document was Gregory R. Vilders, Regu- 
lations Branch. However, personnel from other offices participated in 
its development. 


List OF SUBJECTS 


19 CFR Part 24 

Accounting, Claims, Customs duties and inspection, Financial 
and accounting procedures, Imports, Reporting and recordkeeping 
requirements. 


19 CFR Part 178 
Administrative practice and procedure, Imports, Reporting and 
recordkeeping requirements. 
AMENDMENTS TO THE REGULATIONS 
Accordingly, for the reason stated above, parts 24 and 178, Customs 


Regulations (19 CFR parts 24 and 178), are amended as set forth below. 


PART 24—CUSTOMS FINANCIAL AND 
ACCOUNTING PROCEDURE 


1. The general authority citation for part 24 is revised to read, as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 58a—58c, 66, 1202 (General Note 8, 
Harmonized Tariff Schedule of the United States (HTSUS)), 1624; 
31 U.S.C. 9701, unless otherwise noted; 


* * * * * * * 


2. Section 24.5 is amended by adding paragraph (f) to read as follows: 


§ 24.5 Filing identification number. 


* * * * * * * 


(f) “Freezing” Importer Identification Information. Those importers 
identifying Customs transactions through the procedure specified in 
paragraph (d) of this section and desiring to ensure that they receive 
such Customs transaction notifications as may be issued may request 
Customs to “freeze” the name and address information, regardless of 
what is shown on the Customs Form 5106 or request for services, by des- 
ignating the name and title/position of the individual in their company 
authorized to effect name/address changes to the Importer’s Record 
Number (IRN) identification information, and specifying the IRNs and 
suffixes to be frozen and the mailing address and/or physical location ad- 
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dress of the company where Customs notifications are to be directed. 
The request must be made in a separate writing on letterhead paper 
signed by the importer of record or his agent, whose name and title are 
clearly indicated. Participation in the “Freeze” Program is voluntary. 
Requests to participate should be sent to: U.S. Customs Service, 
National Finance Center — Revenue Branch, 6026 Lakeside Boulevard, 
Indianapolis, Indiana 46278, ATTN: FREEZE PROGRAM. 


PART 178—APPROVAL OF INFORMATION 
COLLECTION REQUIREMENTS 
1. The authority citation for part 178 continues to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 1624; 44 U.S.C. 3501 et seq. 

2. Section 178.2 is amended by inserting, in appropriate numerical 
order according to the section number under the column indicated, the 
following information to read as follows: 


19 CFR Section 


OMB Control No. 


Description 


* * * * * * 


§ 24.5 Importer Identification Information 1515-0199 


* * * * * * 


MICHAEL H. LANE, 


Acting Commissioner of Customs. 


Approved: February 10, 1993. 
JOHN P. SIMPSON, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 25, 1993 (58 FR 34366)] 


19 CFR Part 10 
(T.D. 93-44) 


CERTIFICATIONS UNDER STRATEGIC AND CRITICAL 
MATERIALS STOCK PILING ACT; CONFORMING AMENDMENT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to pro- 
vide, in conformance with current law and administrative practice, that 
the Defense Logistics Agency is the proper party to certify that imported 
goods have been acquired under the Strategic and Critical Materials 
Stock Piling Act, and are thus entitled to duty-free entry under the Har- 
monized Tariff Schedule of the United States. Also, the Customs Regu- 
lations are further amended to reflect a recodification of the stockpile 
procurement and management authorities under the Act. 
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EFFECTIVE DATE: June 28, 1993. 


FOR FURTHER INFORMATION CONTACT: Roland L. Bernier, Col- 
lections/Statistics Branch, Office of Trade Operations, (202) 927-0051. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Under the Strategic and Critical Materials Stock Piling Act, 50 U.S.C. 
98 et seq. (the Act), stocks of certain materials identified as strategic and 
critical to the military, industrial and essential civilian needs of the 
United States may be acquired in advance, and retained and managed, 
for purposes of national defense, in order to decrease and, when possi- 
ble, preclude a dangerous and costly dependence by the U.S. upon 
foreign sources for supplies of such materials during times of national 
emergency. Materials procured for this purpose constitute the 
“National Defense Stockpile” (50 U.S.C. 98b). 

As stated in § 10.102(b)(2), Customs Regulations (19 CFR 10.102 
(b)(2)), imported merchandise procured in accordance with the Act is 
entitled to free entry under subheading 9808.00.40, Harmonized Tariff 
Schedule of the United States (HTSUS). Both this HTSUS subheading 
as well as § 10.102(b)(2) currently require the General Services Admini- 
stration (GSA) to certify that such imported goods are strategic and 
critical materials acquired under the Act, in order to entitle them to free 
entry. 

In this latter connection, the Act, prior to 1979, specified that the GSA 
had responsibility for the procurement and management of such stock- 
pile materials. As referenced in § 10.102(b)(2), these authorities were 
codified at 50 U.S.C. 98b. 

In 1979, however, Congress substantially revised the Act, vesting the 
stockpile procurement and management authorities directly in the 
President, and recodifying such authorities at 50 U.S.C. 98e (Pub. L. 
96-41, 93 Stat. 319). 

While the President thereafter redelegated these authorities back to 
the GSA, Congress, in 1986, again amended the Act to require the Presi- 
dent to appoint a “National Defense Stockpile Manager” (50 U.S.C. 
98h-7), and, pursuant to this, by Executive Order (E.O.) 12626 dated 
February 25, 1988, the President appointed the Secretary of Defense to 
act in this capacity, delegating to the Secretary the stockpile procure- 
ment and management authorities set forth in 50 U.S.C. 98e. The Secre- 
tary of Defense subsequently redelegated these authorities within the 
Department of Defense, specifically to the Defense Logistics Agency 
(DLA). As a result, despite the outdated references to the GSA in sub- 
heading 9808.00.40, HTSUS, and § 10.102(b)(2), it is now Customs pol- 
icy and practice to accept such certifications directly from the DLA. 

Accordingly, in order to keep pace with these changes, Customs has 
determined to remove the references in § 10.102(b)(2) to the “General 
Services Administration” and to “50 U.S.C. 98b”, wherever appearing 
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therein, and to add, in place thereof, the “Defense Logistics Agency” and 
“50 U.S.C. 98e”, respectively. 

In addition, the DLA has agreed to coordinate with Customs in order 
to correct the aforecited HTSUS provision. 


INAPPLICABILITY OF PuBLIC NOTICE AND COMMENT AND DELAYED EFFECTIVE 
DaTE REQUIREMENTS, THE REGULATORY FLEXIBILITY ACT, AND EXECUTIVE 
ORDER 12291 


Inasmuch as these amendments merely conform the Customs Regu- 
lations to existing law and administrative practice as noted above, pur- 
suant to 5 U.S.C. 553(b)(B), notice and public procedure thereon are 
unnecessary, and pursuant to 5 U.S.C. 553(d)(3), a delayed effective 
date is not required. Since this document is not subject to the notice and 
public procedure requirements of 5 U.S.C. 553, it is not subject to the 
Regulatory Flexibility Act (5 U.S.C. 601 et seqg.). These amendments do 
not meet the criteria for a “major rule” as defined in E.O. 12291; there- 
fore, a regulatory impact analysis is not required thereunder. 


DRAFTING INFORMATION 


The principal author of this document was Russell Berger, Regula- 
tions Branch, U.S. Customs Service. However, personnel from other 
offices participated in its development. 


LisT OF SUBJECTS IN 19 CFR Part 10 


Customs duties and inspection, Reporting and recordkeeping 
requirements. 


AMENDMENTS TO THE REGULATIONS 


Part 10, Customs Regulations (19 CFR Part 10), is amended as set 
forth below. 


PART 10—ARTICLES CONDITIONALLY FREE, 
SUBJECT TO A REDUCED RATE, ETC. 


1. The general authority citation for Part 10 continues to read as 
follows: 


Authority: 19 U.S.C. 66, 1202, 1481, 1484, 1498, 1508, 1623, 1624; 


* * * * * * * 


2. Section 10.102(b)(2) is amended by removing the references to 
“General Services Administration” and to “50 U.S.C. 98b”, wherever 
appearing therein in the heading and the text, and by adding, in place 
thereof, “Defense Logistics Agency” and “50 U.S.C. 98e”, respectively. 

GrEorGE J. WEISE, 
Commissioner of Customs. 


Approved: June 18, 1993. 
JOHN P. Simpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 28, 1993 (58 FR 34522)] 





U.S. Customs Service 


General Notice 


APPLICATION FOR RECORDATION OF TRADE NAME: 
“REDCO SALES CO.” 


ACTION: Notice of application for recordation of trade name. 


SUMMARY: Application has been filed pursuant to section 133.12, 
Customs Regulations (19 CFR 133.12), for the recordation under sec- 
tion 42 of the Act of July 5, 1946, as amended (15 U.S.C. 1124), of the 
trade name “REDCO SALES CO.,” used by Redco Sales Co., located at 
872 Belville Blvd., Naples, Florida 33942. 

The application states that the trade name is used in connection with 
multi-purpose protective glasses used in the medical and safety indus- 
tries. It is also sold to the general public as a retail sales item. This prod- 
uct is molded from polycarbonate plastic. 

Before final action is taken on the application, consideration will be 
given to any relevant data, views, or arguments submitted in writing by 
any person in opposition to the recordation of this trade name. Notice of 
the action taken on the application for recordation of this trade name 
will be published in the Federal Register. 


DATE: Comments must be received on or before August 23, 1993. 


ADDRESS: Written comments should be addressed to U.S. Customs 
Service, Attention: Intellectual Property Rights Branch, 1301 Constitu- 
tion Avenue, NW., (Franklin Court), Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Delois P. Cooper, Intel- 
lectual Property Rights Branch, 1301 Constitution Avenue, NW., 
(Franklin Court), Washington D.C. 20229, (202-482-6960). 


Dated: June 15, 1993. 
JOHN F. ATwoop, 
Chief, 
Intellectual Property Rights Branch. 


[Published in the Federal Register, June 24, 1993 (58 FR 34298) 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 93-106) 


Ericsson GE MositeE ComMMunicaTIons INc., Murata Mrc. Co. Lp. 
ET AL., MATSUSHITA ELECTRIC Corp. OF AMERICA ET AL., OKI ELECTRIC 
Inpustry Co., LTp., MITSUBISHI ELECTRIC CorP. ET AL., AND TDK Corp. oF 
AMERICA, PLAINTIFFS Uv. UNITED STATES, DEFENDANT, AND MoToro.a, INc., 
DEFENDANT-INTERVENOR 


Consolidated Court No. 91-09-00703 


[Plaintiffs challenge the Department of Commerce’s determination that eleven elec- 
tronic assemblies are within the scope of the antidumping order. The Court sets aside and 
vacates the Scope Ruling. Furthermore, after analyzing the products at issue based on the 
language of the Order itself, the Court holds that nine of the products are not within the 
scope of the Order. As to two of the eleven products, the matter is remanded to Commerce 
to define the term “booster” and to determine whether a booster is a CMT transceiver or 
control unit within the meaning of the Order.] 


(Dated June 15, 1993) 


Sharretts, Paley, Carter & Blauvelt (Gail T. Cumins, Ned H. Marshak) for plaintiff 
Ericsson GE Mobile Communications, Inc. 

Weil, Gotshal & Manges (Jeffrey L. Kessler, Randolph W. Tritell, Martin S. Hyman) for 
plaintiff Matsushita Electric Corp. 

Baker & McKenzie (Thomas Peele) for plaintiffs Mitsubishi Electric Corp. and 
Mitsubishi Consumer Electronics America, Inc. 

Arnold & Porter (Richard A. Johnson, Michael T. Shor, Susan T. Morita) for plaintiffs 
Murata Manufacturing Co., Ltd., and Murata Erie North America. 

Wilmer, Cutler & Pickering (Ronald I. Meltzer, Robert C. Cassidy Jr.) for plaintiff OKI 
Electric Co., Ltd. 

Katten, Muchin & Zavis (Mark S. Zolno, James M. Lyons, Robert F. Seely) for plaintiff 
TDK Corp. of America. 

Stuart E. Schiffer, Acting Assistant Attorney General, David M. Cohen, Director, Civil 
Division, Commercial Litigation Branch, U.S. Department of Justice (A. David Lafer 
and Michael S. Kane), Michelle Behaylo, Attorney-Advisors, Office of the Chief Counsel 
for Import Administration, United States Department of Commerce, of Counsel, for 
defendant. 

Timothy Harr and David F. Hixson, of Counsel, for defendant-intervenor. 


OPINION 


CaRMAN, Judge: These consolidated actions contest the August 30, 
1991 Commerce Determination that eleven electronic assemblies 
(duplexers, voltage controlled oscillators and active filters) manufac- 
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tured and distributed by Murata Manufacturing Co., Ltd. and Murata 
Eire North America Inc. are within the scope of the antidumping duty 
order, Antidumping Duty Order: Cellular Mobile Telephones and 
Subassemblies Thereof From Japan, 50 Fed. Reg. 51,724 (1985). The 
Court has jurisdiction in this action pursuant to 28 U.S.C. § 1581(c) 
(1988), granting it authority over any civil action commenced under 
19 U.S.C. § 1516a. The present action is commenced under 19 U.S.C. 
§ 1516a(a)(2)(B)(vi) (1988). 


BACKGROUND 


On November 5, 1984, Motorola, Inc. initiated an antidumping inves- 
tigation of “cellular mobile telephones manufactured in Japan, plus all 
mobile transceivers or kits of components and subassemblies manufac- 
tured in Japan for use in final assembly of cellular mobile telephones.” 
Petition of Motorola, Inc. at 10 (R. Doc. 1). An affirmative preliminary 
determination of sales at less than fair value was issued by Commerce on 
June 4, 1985. Cellular Mobile Telephones and Subassemblies from 
Japan; Preliminary Determination of Sales at Less Than Fair Value, 
50 Fed. Reg. 24,554 (1985). Commerce issued its final less than fair 
value determination on October 24, 1985, finding that CMTs and subas- 
semblies from Japan were sold at less than fair value. Cellular Mobile 
Telephones and Subassemblies from Japan; Final Determination of 
Sales at Less Than Fair Value, 50 Fed. Reg. 45,447 (1985) (Final Deter- 
mination). On December 18, 1985, Commerce issued an antidumping 
order. Antidumping Duty Order: Cellular Mobile Telephones and Sub- 
assemblies Thereof From Japan, 50 Fed. Reg. 51,724 (1985). 

The scope of Commerce’s investigation is described in the Final De- 
termination as “cellular mobile telephones (CMTs), CMT transceivers, 
CMT control units, and certain subassemblies thereof, which meet the 
tests set forth below.” Final Determination, 50 Fed. Reg. at 45,447. 
Commerce explained the coverage of “subassemblies” as follows: 


Subassemblies are any completed or partially completed circuit 
modules, the value of which is equal to or greater than five dollars, 
and which are dedicated exclusively for use in CMT transceivers 
or control units. The term “dedicated exclusively for use” only 
encompasses those subassemblies that are specifically designed 
for use in CMTs, and could not [be] used, absent alteration, in a 
non-CMT device. 


Id. at 45,448. The Department then provided its rationale for including 
subassemblies and for selecting five dollars as the cutoff amount: 


The Department selected the five dollar value for defining the scope 
since this is a value that it had determined is equivalent to a “ma- 
jor” subassembly. The Department feels that a dollar cutoff point is 
amore workable standard than a subjective determination such as 
whether a circuity module is “substantially complete” * * *. The 
presumption is that CMT subassemblies are covered by the order 
unless an importer can prove otherwise * * *. The determination to 
include subassemblies within the scope of the investigation was 
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based on the need to prevent circumvention of any antidumping or- 
der on CMTs through the importation of major CMT subassemblies 
and the Department’s broader conclusion that the investigation 
should include subassemblies. 


Id. 

Five of the Japanese respondents in the original investigation, includ- 
ing three of the plaintiffs in this case (Mitsubishi, Matsushita and OKI), 
appealed the CMT Order to the U.S. Court of International Trade. The 
parties sought to have the CMT Order overturned because they believed 
it was too broad in its coverage of CMT subassemblies. The five cases 
were consolidated under Mitsubishi Elec. Corp. v. United States, 12 CIT 
1025, 700 F. Supp. 538 (1988), aff’d, 8 Fed. Cir. (T) 45, 898 F.2d 1577 
(1990) (Mitsubishi I). This Court held in Mitsubishi I that the “scope of 
the investigation was not overreaching or broad, but was reasonably de- 
signed to effectuate the administration of the antidumping law.” Id. at 
1049-50, 700 F. Supp. at 558. 

The plaintiffs appealed to the United States Court of Appeals for the 
Federal Circuit arguing “that the Administration acted improperly in 
making the antidumping order applicable to subassemblies, the value of 
which is equal to or greater than five dollars.” Mitsubishi Elec. Corp. v. 
United States, 8 Fed. Cir. (T) 45, 49, 898 F.2d 1577, 1581 (1990). The 
Federal Circuit affirmed this Court’s decision stating, “we cannot say 
that the Administration abused its discretion or acted contrary to the 
record in concluding that the antidumping order should cover all subas- 
semblies valued at five dollars or more.” Jd. at 51, 898 F.2d at 1583. In 
response to plaintiffs’ challenge of the Administration’s determination 
that subassemblies are the same class or kind of merchandise as CMTs 
the Federal Circuit concluded “that the Administration justifiably con- 
cluded, upon an adequate basis in the record, that subassemblies valued 
at five dollars or more and ‘dedicated exclusively for use’ in CMTs, are 
the same ‘class or kind’ of merchandise as the CMTs in which they ulti- 
mately are incorporated.” Jd. at 52, 898 F.2d at 1583-84. 

On January 13, 1986, Murata requested a scope determination on sev- 
eral of the products it imports into the United States (voltage controlled 
oscillators (VCOs), duplexers, active filters and single filters). The prod- 
ucts at issue perform diverse functions: 


A voltage control oscillator (“VCO”) produces a signal at various 
frequencies depending upon the voltage introduced. VCOs are used 
to generate a frequency that is mixed with an incoming or outgoing 
signal to produce a signal that can pass through a radio’s circuitry, 
a function common to all transmitting and receiving radio devices. 
A VCO includes an oscillator, associated control circuitry and a 
buffer amplifier, all of which are self-contained within a small 
metal or plastic housing. (Jan. 30, 1991 Mitsubishi Letter to Com- 
merce R. Doc. 17 at 5 (Pl. App. 28); Jan. 30, 1991 Matsushita Letter 
to Commerce R. Doc. 14 attached affidavit of independent electrical 
engineering expert at 2 (Pl. App. 25)). 
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Joint Summary of Record Evidence Pertaining to Actual and Potential 
Use of the Subject Merchandise in Electronic Devices Other Than 
CMTs (“Joint Summary”) at 1. 


A duplexer is a two-way receiving and transmitting microwave fil- 
ter. Essentially, a duplexer allows an antenna both to transmit and 
to receive signals. When receiving, an antenna indiscriminately 
picks up the radio waves of many frequencies. When these waves 
pass through the receiving section of the duplexer, the duplexer fil- 
ters out unwanted frequencies and allows only a selected frequency 
range to pass through, thereby minimizing background noise and 
static. When transmitting, another section of the duplexer works 
exactly in the reverse. (Jan. 13, 1986 Murata Scope Request, R. Doc. 
4 at 3-5 (Pl. App. 15).) A duplexer includes two bandpass filters en- 
cased in a self-contained metal housing. (Jan. 30, 1991 Matsushita 
Letter to Commerce, R. Doc. 14 attached affidavit of independent 
electrical engineering expert at 2-3 (Pl. App. 25)). 


Joint Summary at 5. 


Active filters are filters that are used in conjunction with other 
components, such as capacitors, to select audio frequencies that can 
pass through a radio’s circuitry * * *. (Jan. 30, 1991 Matsushita 
Letter to Commerce, R. Doc. 14 at 11-12, attached affidavit of inde- 
pendent electrical engineering expert at 2 (App. 25).) The function 
of the subject active filter is to permit signals within a certain 


bandwidth to pass. (July 25, 1991 Murata Letter to Commerce, 
R. Doc. 26, at Tab 5 (Pl. App. 33).) 


Joint Summary at 12. Although Commerce analyzed the fourth product, 
single filters, for all purposes as duplexers, single filters “cannot per- 
form a duplexing function unless they are joined in appropriate cir- 
cuitry with other filters, connectors, substrates and other materials.” 
Joint Summary at 11. 

Murata was not a party to Commerce’s original less than fair value 
investigation, as the only Japanese producers investigated were pro- 
ducers of complete CMTs. Murata produces and distributes independ- 
ently-traded Japanese electronic components, but does not produce or 
distribute CMTs. (R. Doc. 39 at 2). Its customers include both unrelated 
U.S. and Japanese producers of CMTs and producers of other products. 
(R. Doc. 39 at 2). 

On February 24, 1986, Commerce notified interested parties of an op- 
portunity to comment on Murata’s request for a scope determination. 
Comments were received, but Commerce took no further action until 
January 3, 1991, when it requested updated comments from interested 
parties. 

In its comments to Commerce, Murata made several arguments. 
First, Murata claimed that its CMT subassemblies should be excluded 
because Murata was not a corporate affiliate of any company that as- 
sembles CMTs. Preliminary Scope Determination, May 31, 1991 Memo- 
randum from Roland L. MacDonald, Director, Office of Antidumping 
Compliance, to Joseph A. Spetrini, Deputy Assistant Secretary for 
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Compliance at 4. Commerce responded to Murata’s argument as fol- 
lows: “As noted in our preliminary ruling, the description of the subas- 
semblies covered by the order makes no distinction among the 
relationships between importers; rather, it describes covered subas- 
semblies as those ‘dedicated exclusively for use’ in CMTs.” Final Scope 
Determination at 6. Commerce stated that the language from the Final 
Determination “indicates that subassemblies that are ‘dedicated exclu- 
sively for use’ in CMTs are within the scope of the order regardless of 
whether they are produced by related or unrelated parties.” Prelim. 
Determination at 7. 

Murata next argued that the duplexers, VCOs and active filters were 
not really “subassemblies.” Jd. at 8. Commerce responded to this argu- 
ment by first pointing out that “[d]uplexers are specifically listed in the 
final determination as an example of a subassembly covered by the or- 
der.” Id. at 10. As to the other Murata products, Commerce stated that 
circuit modules are components “that perform one or more of the func- 
tions designated as necessary to a CMT.” Id. at 11. Commerce found 
that all of the Murata products performed or helped to perform CMT 
functions, and therefore were subassemblies “within the scope of the 
order.” Id. 

For its third argument, Murata claimed that its products were not 
“dedicated exclusively for use” in CMTs. Jd. Commerce responded as 
follows: 


To determine whether a subassembly can be used in a non-CMT 
device, we look to whether it is being incorporated into a non-CMT 
device which is commercially available in the United States. The 
Department sets this standard of commercial availability because it 
holds, in agreement with Motorola, that hypothetical uses are not 
sufficient to exclude CMTss from the order. Furthermore, one-time 
sales would be too easy to create a one-time use for an electrical 
component for the sole purpose of evading an order. 


Id. at 13. Murata had failed to produce any evidence of anon-CMT use in 
the United States, thus Commerce concluded that the imported subas- 
semblies were dedicated exclusively for use in CMTs. Id. 

Based upon these above findings, Commerce issued a preliminary de- 
termination finding that the Murata subassemblies were subject to the 
CMT Order. On August 30, 1991, Commerce issued its Final Scope De- 
termination, affirming the preliminary ruling in all material respects. 
Final Scope Determination at 19. 

Complaints challenging the Scope Ruling were filed in the U.S. Court 
of International Trade by Murata, Ericsson GE Mobile Communica- 
tions Inc., Matsushita Electric Corp. of America and Matsushita Com- 
munications Industrial Corp. of America, Mitsubishi Electric Corp. and 
Mitsubishi Consumer Electronics America, Inc., OKI Electronic Indus- 
try Co., Ltd., and TDK Corp. of America. The Court consolidated the six 
actions on April 10, 1992. 
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CONTENTIONS OF THE PARTIES 


Plaintiffs’ challenge to Commerce’s Scope Determination is based on 
three arguments. First, plaintiffs argue that Commerce has changed 
the scope of its order in a manner inconsistent with its original terms. 
Plaintiffs claim that Commerce has changed the scope of its order in 
three significant ways: 1. Commerce departed from the “dedicated 
exclusively for use in CMT transceivers or control units” standard set 
forth in the original Order; 2. Commerce added new criteria to the Order 
switching from a “could be used” test to an “actual use” test and switch- 
ing from a “dedicated exclusively” standard to a “commercially avail- 
able” significant alternative use in the United States standard; 
3. Commerce redefined the term “subassembly” in a manner that ex- 
pands the scope of the CMT Order to include components instead of only 
major subassemblies. 

Secondly, plaintiffs contend that Commerce extended the scope of the 
CMT Order to independently traded components produced by non-CMT 
manufacturers without ever analyzing whether such components are 
the same “class or kind” of merchandise as CMTs. Plaintiffs argue that 
had Commerce applied the required criteria of Diversified Prods. Corp. 
v. United States, 6 CIT 155, 572 F. Supp. 883 (1983), it would have deter- 
mined that the components are of a different “class or kind.” Plaintiffs 
state that the Murata components cannot be considered the same “class 
or kind” based upon Commerce’s aim of preventing circumvention of its 
order. Plaintiffs reason that since Murata does not manufacture CMTs, 
it cannot circumvent an order to which it never could have been subject 
in the first place. 

Finally, plaintiffs argue that Commerce’s factual finding that 
Murata’s components are “designed to operate within the range re- 
served by the Federal Communications Commission (FCC) specifically 
for CMT devices,” is not supported by substantial evidence. Plaintiffs 
contend that there is no frequency range reserved by the FCC exclu- 
sively for CMTs and that several of Murata’s components are not even 
designed to operate within the cellular band. 

Commerce argues that its determination that the VCOs, duplexers, 
and active filters manufactured by Murata are within the scope of the 
order is reasonable, supported by substantial evidence on the record, 
and is in accordance with the law. Commerce contends that it was not 
required to conduct a new class or kind analysis because neither the 
Final Determination nor the Order established that the relationship of 
the parties producing CMTs and CMT subassemblies is a basis, in and of 
itself, for exclusion of the subassembly from the scope of the order. 

Defendant further argues that the scope of the order was not changed 
as plaintiffs claim. Commerce contends the requirement that plaintiffs 
demonstrate imported components are incorporated into non-CMT de- 
vices in the United States is implicit in the standard set forth in the Or- 
der and the Final Determination. Commerce claims that to effectuate 
the purpose of distinguishing between those subassemblies that were 
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intended to be excluded from the Final Determination and subas- 
semblies imported to circumvent the Order, the “could not be used, ab- 
sent alteration, in a non-CMT device” test requires evidence of actual 
use. 


STANDARD OF REVIEW 


In an action challenging Commerce’s determination that imported 
merchandise is covered by an existing antidumping duty order, this 
Court must base its review on whether the challenged determination 
is supported by substantial evidence on the record and is otherwise 
in accordance with law. 19 U.S.C. § 1516a(a)(2)(B)(vi), (b)(1)(B) (1988). 
“Substantial evidence is something more than a ‘mere scintilla,’ and 
must be enough reasonably to support a conclusion.” Ceramica 
Regiomontana, S.A. v. United States, 10 CIT 399, 405, 636 F. Supp. 
961, 966 (1986), aff'd, 5 Fed. Cir. (T) 77, 810 F.2d 1137 (1987) (citations 
omitted). 


DISCUSSION 


The issue before the Court is whether the inclusion of certain Murata 
duplexers, VCOs and active filters within the scope of the CMT Order 
represents an unlawful expansion of the Order or merely a lawful clarifi- 
cation of its terms. 

“It is well established, and undisputed here, that the ITA has the 
authority to clarify the scope of its antidumping duty orders. Commerce, 
however, may not expand the scope of such orders beyond the mer- 
chandise encompassed by the final less than fair value determination.” 
Mitsubishi Elec. Corp. v. United States, 16CIT __,__—_—«, 802 F. Supp. 
455, 458 (1992) (citation omitted) (Mitsubishi Il). The Court of Appeals 
for the Federal Circuit has also spoken to this issue, stating that 
“{allthough the scope of a final order may be clarified, it cannot be 
changed in a way contrary to its terms.” Smith Corona Corp. v. United 
States, 8 Fed. Cir.(T)___,__—_—«, 915 F.2d 683, 686, (1990). 


A. DEFINITION OF COVERED SUBASSEMBLY 


Plaintiffs first argue that Commerce departed from the scope of the 
original investigation by altering the definition of covered subas- 
semblies. Commerce contends that it did not change the scope of the 
order and that those items that plaintiff labels changes were actually 
factors implicit in the scope of the original investigation. The Court 
holds that Commerce unlawfully expanded the scope of the original 
Order by altering the definition of covered subassemblies. 

Commerce defined subassemblies in the Final Determination as 
follows: 


Subassemblies are any completed or partially completed circuit 
modules, the value of which is equal to or greater than five dollars, 
and which are dedicated exclusively for use in CMT transceivers or 
control units. The term “dedicated exclusively for use only encom- 
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passes those subassemblies that are specifically designed for use 
in CMTs, and could not [be] used, absent alteration, in a non-CMT 
device. 


50 Fed. Reg. at 45,448. Plaintiffs claim that Commerce abandoned the 
first part of the definition, “[s]ubassemblies are any completed or par- 
tially completed circuit modules,” and substituted a new test requiring 
inquiry as to whether the part was necessary to perform a function of the 
CMT or contribute to a function necessary for a CMT. Because, as will be 
discussed below, the Court agrees with plaintiff that Commerce has im- 
permissibly expanded the third part of this definition, it does not reach 
this argument.1 

The third part of the definition requires that the subassembly (1) be 
specifically designed for use in CMTs, and (2) could not be used absent 
alteration in a non-CMT device. Plaintiffs contend that Commerce 
changed the third part of the definition by (1) changing a “could be 
used” test to an “actually is used” test; (2) adding a new requirement 
that the actual alternative use be in the United States subsequent to im- 
portation; and (3) adding a new requirement that the actual use in the 
United States be commercially available. The government claims that 
implicit in the “could be used” standard in the Order is the requirement 
that the parties adhere to an “actually is used and is commercially avail- 
able in the United States” standard. The Court holds that these require- 
ments are not implicit in the Order, but instead amount to an expansion 


of the scope of the CMT Order. 


1. Could be Used v. Actually is Used: 


The Court holds that the Scope Ruling unlawfully expands the Order 
to exclude only those subassemblies that have actual non-CMT uses. 
The test, as stated in the Final Determination, is whether the subas- 
semblies “are specifically designed for use in CMTs, and could not [be] 
used, absent alteration, in a non-CMT device.” 50 Fed. Reg. at 45,448. 
Commerce chose to use the language “could not be used absent altera- 
tion in a non-CMT device” (emphasis added), and cannot change the 
standard by simply disavowing its original standard in a scope ruling. 
See Mitsubishi II, 16 CIT at___, 802 F. Supp. at 460-61 (holding that 
the challenged scope ruling unlawfully expanded the order at issue, 
the same order which is at issue in this case, by using an “actual use” 
standard). 

Plaintiffs offered evidence which tends to establish that certain of its 
subassemblies are not dedicated exclusively for use in CMT transceivers 
or control units. Plaintiffs have thus established that certain of the 
products at issue (which are listed below) could be, and apparently are, 
used absent alteration in non-CMT devices. The record appears to offer 


1 The second part of the definition, “the value of which is equal to or greater than five dollars,” is not at issue. 
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little or nothing to rebut this evidence. Potential uses listed by plaintiffs 
and supported by substantial evidence on the record are: 


Murata VCO (MQC013-835): measurement equipment and signal 
generators;2 


Murata Duplexer (DFY3R784CR835B): portable cellular tele- 
phones (PCT's) (which are expressly excluded from the scope of the 
CMT Order);3 

Murata Single Filter (DFC6R883P026BTM): AMPS (US. standard 
for analog mobile phone system) base stations;4 

Murata Single Filter (DFC6R838P026BTM): AMPS base stations;5 
Murata Active Filter (AFC94A001X2): PCTs and network control 
unit of facsimile machine;6 

Murata Active Filter (AFC920A001A2): PCTs and modern trans- 
mitting device;7 

Murata Active Filter (AFC911F001A1): PCTs and facsimile receiv- 
ing devices;8 and, 

Murata Active Filter (AFM98F001A2): PCTs and facsimile trans- 
mitting devices.9 


Defendant argues that for certain of the listed products,10 plaintiffs 
have only provided evidence of the use of another allegedly similar sub- 
assembly. Joint Summary at 3, 7-9, 11-12. However, neither defendant 
nor defendant-intervenor can point to evidence on the record contra- 


dicting plaintiffs’ certified declarations from an engineering manager 
attesting to the fact that each of the next generation products is virtually 
identical to its respective predecessor. As pointed out in plaintiffs’ July 
25, 1991, letter to Commerce: 


[Plaintiffs] requested a scope ruling in January of 1986 on these 
eleven parts. It is extremely difficult to gather data on the non-CMT 
uses of the specific eleven parts for which we requested a ruling at 
that time, due to the passage of more than five years. We are, how- 
ever, submitting information on non-CMT uses in some cases of the 
improved models. 


2 See July 25, 1991 Murata Letter to Commerce, R. Doc. 26 at 26, Tab 4 (detailing actual use of virtually identical 
next-generation components and providing comparison of the technical specifications for the subject VCO and the 
next-generation Murata VCO MQC007-835). 

3 See id. at 28, Tab 10. 

4 See id. at 25, Tab 14 (detailing actual use of virtually identical next-generation components and demonstrating the 
overlap of all key electrical specifications for the subject single filter and the next-generation single filter 
(DFC5R836P025BTR); pointing out that despite the fact that Commerce analyzed single filters as duplexers single fil- 
ters cannot in fact perform a duplexing function unless they are joined in appropriate circuitry with other filters, con- 
nectors, substrates and other materials). 

5 See id. 

6 See id. at Tabs 5 and 7. 

7 See id. at Tabs 5 and 6. 

8 See id. at Tabs 5 and 8. 

9 See id. at Tabs 5 and 9. 

10The items for which virtually identical next generation products were used as bases for potential use are the follow- 
ing: Murata VCO MQC013-835, Murata Duplexer DFY2R835CR880BSP, Murata Duplexer DFY2R835CR880BSG, 
Murata Single Filter DFC6R883P026BTM, and Murata Single Filter DFC6R838P026BTM. Murata Duplexer models 
DFY2R835CR880BSP and DFY2R835CR880BSG will be discussed separately below. 
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R. Doc. 26 at 25. Plaintiffs should not be faulted when, due to the lengthy 
passage of time involved in this case,!1 improved models replace discon- 
tinued merchandise.12 This is especially so in an area of rapid techno- 
logical change and constant innovation which all the parties, including 
Commerce, readily acknowledge. 

The Court observes plaintiffs have supplied evidence which tends to 
demonstrate that the listed Murata subassemblies are not dedicated ex- 
clusively for use in CMT transceivers or control units. None of the de- 
fendants has directed the Court’s attention to any evidence in the record 
establishing that each of the next generation products is not virtually 
identical to its respective predecessor. In addition, none of the defen- 
dants has shown the Court any evidence on the record that tends to re- 
but the evidence offered by plaintiffs that the Murata subassemblies are 
not dedicated exclusively for use in non-CMT devices or control units. 
Therefore, the Court agrees with the plaintiffs on this point and holds 
that the listed Murata subassemblies are not “dedicated exclusively for 
use in CMT transceivers or control units.” 

Defendants contend that as to two of the Murata Duplexers, 
DFY2R835CR880BSG and DFY2R835CR880BSP, the listed potential 
use in PCT boosters is covered by the Order. Defendants state that 
“(t]he use of a subassembly in a ‘booster’ that creates a CMT in an auto- 
mobile is not a non-CMT use, because the booster is in essence a CMT 
transceiver.” Joint Summary at 7-9. Subsequent to oral argument, the 
Court requested the parties to provide a definition of “PCT booster,” 
making specific references to the administrative record. The Court 
agrees with defendant and defendant-intervenor’s responses indicating 
that the record does not adequately aid the Court in its determination as 
to whether a booster is a CMT transceiver or control unit. Therefore, the 
Court holds that as to these two duplexers, DFY2R835CR880BSG and 
DFY2R835CR880BSP, a remand is necessary. Commerce shall develop 
arecord on remand establishing the definition of a “booster” and deter- 
mine whether the term fits within the definition of CMT transceiver or 
control unit. 


2. Use in the United States: 


Commerce argues, that because it only has the authority to remedy 
dumping in the United States and is concerned only with the effect of 
dumping upon United States domestic industries, it is clear that the 


Non January 13, 1986, less than one month after the CMT Order was published, Murata filed a request for a scope 
ruling. After Commerce requested comments from interested parties on February 24, 1986, it took no further action for 
four years. When for the first time on October 23, 1990, Commerce published notice in the Federal Register of its pend- 
ing scope requests, Murata’s request was not listed. After Murata brought this omission to Commerce’s attention, the 
Department requested updated comments and on August 30, 1991, five and a half years after Murata’s initial request, 
the final scope ruling was issued. 


12.S0¢ July 25, 1991 Murata Letter to Commerce, R. Doc. 26 at Tab 3, in which the engineer manager states that VCO 
MQC013-785, a VCO at issue in this proceeding, was discontinued and was replaced by VCO MQC013-786. 
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term “use” in the “dedicated exclusively for use” test refers to use in the 
United States. Contrary to Commerce’s position, 


[t]he Court finds nothing in the language of the Order that requires 
importers to show use of CMT subassemblies in the production of 
non-CMT devices in the United States. This result cannot therefore 
be sustained as a mere clarification of the Order. Therefore the 
Court [holds] that the imposition of the requirement that [the prod- 
ucts at issue] must be used in the production of non-CMT devices in 
the United States expands the scope of the Order and is not sup- 
ported by substantial evidence on the record and is not in accor- 
dance with law. 


Mitsubishi I, 16 CIT at , 802 F. Supp. at 461. 

Plaintiffs point to evidence on the record which provides an example 
of actual use in Japan of Murata VCOs other than in CMT transceivers 
or control units. See R. Doc. 26 at 25-26, Tab 3. This evidence, consisting 
of a certified declaration of a Murata Mfg. Co. Ltd. engineering man- 
ager, indicates that the subject VCO (MQC013-785) is actually used in 
global positioning systems in Japan. Id. Based on this evidence, the 
Court holds that there is ample evidence of actual use on the record. 


3. Commercial Availability: 


As with the “use in the United States” analysis, the Court finds no 
language or analysis in the Final Determination that supports Com- 


merce’s inclusion of a commercial availability requirement. The Court 
holds that this is anew requirement which changes rather than clarifies 
the Order. 


B. DUPLEXERS 


The government raises the argument that regardless of the outcome 
regarding active and single filters and VCOs, duplexers are specifically 
included in the Order. Defendant points to the following language in 
support of this contention: 


Examples of subassemblies which may fall within this definition 
are circuit modules containing any of the following circuitry or 
combinations thereof: audio processing, signal processing (logic), 
RF, IF, synthesizer, duplexer, power supply, power amplification, 
transmitter and exciter. 


Final Determination at 45,448. Although duplexers are listed as an ex- 
ample of a circuit module which may fall within the Order’s definition of 
subassembly, an item must first meet the three-part definition estab- 
lished by Commerce. The Court has already determined that Murata 
Duplexer DFY3R784CR835B is not dedicated exclusively for use in 
CMT transceivers or control units.18 Thus, as to this particular 
duplexer, defendant’s argument fails. However, the Court will not be 
able to determine whether Murata Duplexers DFY2R835CR880BSG 


13. S06 supra Discussion, Part A, 1 (listing products, including Murata Duplexer DFY3R784CR835B with potential 
uses that are supported by substantial evidence on the record). 
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and DFY2R835CR880BSP satisfy the three-part definition established 
by Commerce until the remand is complete. Therefore, the Court does 
not address defendant’s argument as it relates to these two duplexers. 


C. INDEPENDENTLY TRADED SUBASSEMBLIES 


Plaintiffs’ next argument is that Commerce unlawfully expanded the 
scope of the Order to cover independently traded subassemblies without 
ever having performed the “same class or kind of merchandise” analy- 
sis. Plaintiffs claim that Commerce limited its original analysis in the 
Final Determination to related subassemblies and thus did not decide 
the independently traded component issue. Plaintiffs further argue that 
application of the analysis demonstrates that the products in issue are 
not the “same class or kind” as those Commerce sought to cover by the 
Final Determination. Commerce refutes this argument by claiming that 
the relationship of the parties is not a basis for exclusion of a given pro- 
ducer’s subassembly from the scope of the Order. 

The language of the Final Determination provides support for 
Murata’s argument. In the Final Determination, Commerce concluded 
that “CMT subassemblies that are ‘dedicated exclusively for use’ in 
CMTs are the same ‘class or kind’ of merchandise as complete CMTs.” 
50 Fed. Reg. at 45,448. Commerce then listed the factors upon which it 
based the determination that a new product was within the “class or 
kind” of merchandise described in a prior antidumping finding: 


(1) General physical characteristics, (2) the expectations of the ulti- 
mate purchasers, (3) the channels of trade in which the product is 
sold, (4) the manner in which the product is advertised and dis- 
played, and (5) the ultimate use of the merchandise in question. 


Id. A discussion of the application of these factors to CMT subas- 
semblies followed in which Commerce made references to subas- 
semblies manufactured in-house. The only reference to unrelated 
parties excluded them from the analysis: “While some CMT components 
may be purchased by CMT manufacturers from unrelated parties, the 
Department has reason to believe that such separately traded items may 
not meet the ‘dedicated exclusively for use’ criteria, and therefore would 
not be covered by the scope of any order.” Id. 

Although this Court has already decided cases involving the Final 
Determination in question, it has not to this point been presented with 
the “independently traded subassemblies” issue. See Mitsubishi I; 
Mitsubishi lI, 16CIT at __, 802 F. Supp. at 455. In fact, Motorola and 
the government represented to this Court during oral argument in Mit- 
subishi I that the issue of independent components was not before the 
Court because the issue had not been raised in the Final Determination. 
Mitsubishi Elec. Corp. v. United States, Consol. Ct. No. 85-12-01858, 
March 31, 1987 Hearing Transcript at 61-62. The Court nevertheless 
notes that before Commerce concludes in further scope rulings based on 
the Order at issue that independently traded subassemblies are the 
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“same class or kind” of merchandise covered by the Order, it must first 
apply the same factors it applied to in-house subassemblies in the Final 
Determination. 


CONCLUSION 


The Court holds that the Scope Ruling expands the scope of the Order 
and that this expansion is not in accordance with law. The Scope Ruling 
is set aside and vacated. 

Furthermore, after analyzing the products at issue based on the 
language of the Order itself, the Court holds that the following nine 
products are not within the scope of the Order, and that Commerce’s 
determination to the contrary was not supported by substantial evi- 
dence on the record and was not in accordance with law: Murata 
VCO (MQC013-835), Murata Duplexer (DFY3R784CR835B), Murata 
Single Filter (DFC6R883P026BTM), Murata Single Filter (DFC6R- 
838P026BTM), Murata Active Filter (AFC94A001X2), Murata Active 
Filter (AFC920A001A2), Murata Active Filter (AFC911F001A1) and 
VCO (MQC013-785). 

However, after analyzing two of the products at issue, Murata 
Duplexers DFY2R835CR880BSG and DFY2R835CR880BSP, based on 
the language of the Order itself, the Court holds that a remand is neces- 
sary. Commerce is directed to develop a record on remand establishing 
the definition of a “booster” and to determine whether a booster is a 


CMT transceiver or control unit within the meaning of the Order. Re- 
mand results are due within forty days of the date of this opinion. Any 
comments or responses by the parties to the remand results are due 
within thirty days thereafter and shall be limited to ten pages. Any re- 
buttal comments are due within fifteen days of the date responses or 
comments are due and shall be limited to five pages. 
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(Slip Op. 93-107) 
Forp Motor Co., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 92-03-00164 


[Plaintiffs motion to compel defendant to respond to interrogatory numbers 10, 35, and 
36 contained in Plaintiff's First Set of Interrogatories is granted. ] 


(Dated June 15, 1993) 


Stein Shostak Shostak & O’Hara (S. Richard Shostak and Robert Glenn White), for 
plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General of the United States, Civil Divi- 
sion, United States Department of Justice; David M. Cohen, Director, Commercial Litiga- 
tion Branch, Civil Division, United States Department of Justice (A. David Lafer and 
Michael S. Kane); Joseph I. Liebman, Attorney-in-Charge, International Trade Field Of- 
fice, Commercial Litigation Branch, Civil Division, United States Department of Justice 
(Barbara M. Epstein), for defendant. 


MEMORANDUM OPINION 


CarRMAN, Judge: Plaintiff moves pursuant to USCIT R. 37(a) for an or- 
der to compel defendant to respond to interrogatories propounded un- 
der USCIT R. 33. In particular, plaintiff seeks the last known addresses 
for the persons identified in defendant’s responses to interrogatory 
numbers 10, 35, and 36 from Plaintiff's First Set of Interrogatories. 


These interrogatories state the following: 


10. Please identify all U.S. Customs Service Personnel who were 
assigned, pursuant to Section 146.3 of the Customs Regulations, to 
maintain appropriate Customs control over merchandise in For- 
eign Trade Sub-Zone Number 29-B in the period from January 1, 
1983 to July 31, 1990. 

35. If the person identified in your response to Interrogatory 
Number 34 is no longer an employee of U.S. Customs, please state 
when that person left that employment, and whether that person’s 
severance of employment was because of retirement, voluntary res- 
ignation, or discharge by Customs, and that person’s last known 
address. 

36. With regard to your Answer to Paragraph 24 of the Com- 
plaint, please identify the “Customs Import Specialist at Cincin- 
nati” who you say “discovered discrepancies and brought them 
to plaintiff's attention.” Please include in your identification that 
—" present position with Customs, or last known residence 
address. 


In response to the foregoing interrogatories, defendant provided the 
names of persons described by the interrogatories, but did not supply 
these persons’ last known addresses. Defendant’s responses read as 
follows: 


10. Arthur Trussell, Port Director. 


35. Nancy Pohl went on leave in 1988 and subsequently voluntar- 
ily resigned from employment with the Customs Service. The Gov- 
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ernment objects to disclosure of her home address, as production of 
A ae would violate her right to privacy. See 5 U.S.C. 
§ a. 

36. Richard McNally, Sr. Import Specialist. Mr. McNally retired 
from the U.S. Customs Service in April, 1990. The Government ob- 
jects to disclosure of his home address, as production of this infor- 
mation would violate his right to privacy. See 5 U.S.C. § 552a. 


These responses clearly indicate the government objects to portions of 
interrogatory numbers 35 and 36 on the basis of 5 U.S.C. § 552a (1988). 
See the Privacy Act of 1974, Pub. L. No. 93-579, 88 Stat. 1897 (codified 
as amended at 5 U.S.C. § 552a (1988 & Supp. II 1990)). The specific pro- 
vision of the Privacy Act at issue on this motion is 5 U.S.C. 
§ 552a(b)(11), which states the following: 


(b) Conditions of Disclosure.— No agency shall disclose any 
record which is contained in a system of records by any means of 
communication to any person, or to another agency, except pursu- 
ant to a written request by, or with the prior written consent of, the 
individual to whom the record pertains, unless disclosure of the re- 
cord would be— 


* * * * * * * 


(11) pursuant to the order of a court of competent jurisdiction 
**e KY] 


Section 552a(b)(11) is one of twelve grounds set forth in 
§ 552a(b)(1)(12) that permit government agencies to disclose records 
that would otherwise be protected under § 552a(b). 

Defendant contends the Court must apply a balancing test in order to 
determine whether disclosure is proper under § 552a(b)(11), citing 
Perry v. State Farm Fire & Cas. Co., 734 F.2d 1441, 1447 (11th Cir. 
1984), cert. denied, 469 U.S. 1108 (1985). Defendant suggests that be- 
cause the Supreme Court has adopted a balancing test with respect to 
the “personnel and medical files” exemption under the Freedom of In- 
formation Act (FOIA), such a test is also appropriate when assessing the 
“court order” exemption under the Privacy Act. See Department of the 
Air Force v. Rose, 425 US. 352, 372 (1976). With respect to the particular 
test the Court should apply, defendant argues that plaintiff must dem- 
onstrate that plaintiff's need for the information it seeks through dis- 
covery outweighs the privacy interest of the individual to whom the 
information relates, citing FLRA v. Department of the Treasury, 884 
F.2d 1446, 1450-53 (D.C. Cir. 1989), cert. denied, 493 US. 1055 (1990); 
FLRA v. Department of Veteran Affairs, 958 F.2d 503, 508-11 (2d Cir. 


1 As it appears in § 552a, the term “record” applies to 
any item, collection, or grouping of information about an individual that is maintained by an agency, including, but 
not limited to, his education, financial transactions, medical history, and criminal or employment history and that 
contains his name, or the identifying number, symbol or other identifying particular assigned to the individual, 
such as a finger or voice print or a photograph. 


5 U.S.C. § 552a(a)(4). 
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1992); FLRA v. Department of the Navy, 963 F.2d 124, 125 (6th Cir. 
1992). For the reasons which follow, the Court does not find defendant’s 
contentions persuasive. 

In assessing discovery requests based on 5 U.S.C. § 552a(b)(11), 
courts need only apply the ordinary relevancy standard set forth in Fed. 
R. Civ. P. 26(b)(1) (FRCP). Laxalt v. McClatchy, 809 F.2d 885, 889 (D.C. 
Cir. 1987); Mary Imogene Bassett Hosp. v. Sullivan, 136 F.R.D. 42, 
49-50 (N.D.N.Y. 1991). FRCP 26(b)(1) provides for the following in per- 
tinent part: 


Parties may obtain discovery regarding any matter, not privileged, 
which is relevant to the subject matter involved in the pending ac- 
tion, whether it relates to the claim or defense of the party seeking 
discovery or to the claim or defense of any other party, including the 
existence, description, nature, custody, condition and location of 
any books, documents, or other tangible things and the identity and 
location of persons having knowledge of any discoverable matter. 


Thus, once a court determines the information sought under 5 U.S.C. 
§ 552a(b)(11) is relevant, the court can compel the party opposing 
the discovery request to furnish the information. Contrary to defen- 
dant’s assertion, the Privacy Act does not establish a qualified discovery 
privilege that requires a party seeking disclosure under 5 U.S.C. 
§ 552a(b)(11) to prove that its need for the information outweighs the 
privacy interest of the individual to whom the information relates. 
Weahkee v. Norton, 621 F.2d 1080, 1082 (10th Cir. 1980); Clavir v. 
United States, 84 F.R.D. 612, 614 (S.D.N.Y. 1979), construed in Laxalt, 
809 F.2d at 890. As a result, the Court finds that the “need-based” bal- 
ancing test advanced by defendant “finds no support in * * * case law 
* * * or in the Privacy Act itself.” Laxalt, 809 F.2d at 890. 

With one exception, the cases upon which defendant relies applied a 
balancing test for information requests based on the FOIA provision in 
5 U.S.C. § 552a(b)(2),2 but not for requests based on the “court order” 
provision in 5 U.S.C. § 552a(b)(11). See, e.g., FLRAv. Department of the 
Treasury, 884 F.2d 1446, 1450-53 (D.C. Cir. 1989), cert. denied, 493 U.S. 
1055 (1990) (reasoning that a party making a FOIA-based information 
request must demonstrate that the public interest in disclosure out- 
weighs the individual’s interest in the information sought); FLRA v. De- 
partment of Veteran Affairs, 958 F.2d 503, 508-11 (2d Cir. 1992) 
(comparing the competing interests of public disclosure with the indi- 
vidual’s privacy right to determine whether disclosure is proper under 
FOIA); FLRA v. Department of the Navy, 963 F.2d 124, 125 (6th Cir. 
1992) (incorporating by reference the reasoning of, among other cases, 


25 U.S.C. § 552a(b)(2) reads as follows: 


(b) Conditions of Disclosure. — No agency shall disclose any record which is contained in a system of records b 
any means of communications to any person, or to another agency, except pursuant to a written request by, or wit 
the prior written consent of, the individual to whom the record pertains, unless disclosure of the record would be — 


~ * * * 


*. * * 
(2) required under section 552 of this title * * *. 
Section 552 of title 5 contains FOIA’s provisions. 
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FLRA v. Department of Veteran Affairs, 958 F.2d at 503 and FLRA v. 
Department of the Treasury, 884 F.2d at 1446). As was explained by 
the Court of Appeals for the District of Columbia in FLRA v. Department 
of the Treasury, 


[w]hile the Privacy Act generally prohibits disclosure of per- 
sonnel information, it accepts disclosures “required under” FOIA. 
5 U.S.C. § 552a(b)(2). FOIA in turn generally requires disclo- 
sure, but exempts information in “personnel and medical files and 
similar files the disclosure of which would constitute a clearly un- 
warranted invasion of personal privacy.” 5 U.S.C. § 552(b)(6). Ap- 
plication of exemption 6 requires a balancing of the harm to the 
individual whose privacy is breached against the public interest 
served by disclosure. 


884 F.2d at 1451 (citation omitted). This discussion indicates that where 
a party seeks government personnel information and relies on the 
FOIA-based provision in the Privacy Act, 5 U.S.C. § 552(b)(6), the party 
must comply with FOIA’s standards governing the disclosure of person- 
nel information under 5 U.S.C. § 552(b)(6). Because the “court order” 
provision set forth in 5 U.S.C. § 552a(b)(11) does not reference FOIA, 
the FOIA standard contained in 5 U.S.C. § 552(b)(6) is irrelevant to dis- 
closure requests based on 5 U.S.C. § 552a(b)(11). The one decision that 
has applied a balancing test to information requests predicated on 
§ U.S.C. § 552a(b)(11) does not persuade the Court that it should adopt 
the FOIA-based standard in this case.3 See Perry v. State Farm Fire & 
Cas. Co., 734 F.2d 1441, 1447 (11th Cir. 1984), cert. denied, 469 U.S. 
1108 (1985). Because this Court concludes that neither case law nor the 
Privacy Act itself supports the application of a balancing test to informa- 
tion requests predicated on 5 U.S.C. § 552a(b)(11), this Court declines to 
follow Perry. Cf. Laxalt, 809 F.2d at 890 (“[I]f Perry may be read to aban- 
don or modify the standards of the FRCP in reviewing discovery re- 
quests under the Privacy Act, then we would disagree with its 
holding.”). 

Having found that the relevancy standard embodied in FRCP 26(b)(1) 
applies to discovery requests under 5 U.S.C. § 552a(b)(11), the Court 
must now decide whether the information sought by plaintiff is rele- 
vant. In particular, plaintiff seeks the last known address for the follow- 
ing persons: (1) Arthur Trussell, a former Customs Service Port 
Director who controlled merchandise in Foreign-Trade Sub-Zone 
(FTSZ) Number 29-B from January 1, 1983 to July 31, 1990, (2) Nancy 
Pohl, a former Customs Service entry aid in Louisville, Kentucky, and 


3 Although defendant refers to Stiles v. Atlanta Gas Light Co., 453 F. Supp. 798 (N.D. Ga. 1978) to support further its 
contention that the Court should apply a balancing test to plaintiff's discovery request, this Court’s review of the case 
indicates that the Stiles court did not apply such a test. See id. at 800 (“Section 552a(b)(11) provides for those cases in 
which, for compelling reasons, the court specifically directs that a record be disclosed.”) (emphasis in original). The 
Stiles court appears to have assessed the need for the information sought by the defendant in terms of the legal 
relevancy that the information may have. See id. (reasoning that because the information sought relates to a defense 
that is not available to the defendant, the information is not necessary to the defendant’s case). While it does not appear 
that the Stiles decision used a balancing test, this Court nevertheless declines to endorse the approach adopted in that 
decision. Similar to the balancing test urged by the defendant in this case, the Stiles court’s “need” analysis would ap- 
pear to supplant improperly the ordinary relevancy test mandated by FRCP 26(b)(1) and adhered to by this Court. 
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(8) Richard McNally, Sr., a former Customs import specialist in Cincin- 
nati, Ohio. Plaintiff Interrogatories Numbers 10, 34, 35, 36 and Defen- 
dant’s Responses Thereto. A review of plaintiff's complaint and 
defendant’s answer in the underlying action establish that: (1) plain- 
tiff’s claims relate to merchandise that plaintiff entered into the United 
States customs territory between December 30, 1985 and February 7, 
1986 and that was liquidated between 1989 and 1990, and (2) plaintiff 
entered the merchandise in Cincinnati, Ohio from FTSZ Number 29B 
located in Louisville, Kentucky. 

A fair reading of the discovery requests at issue on this motion indi- 
cates that each request is relevant to the underlying action in this case. 
In short, each individual about whom plaintiff seeks information would 
appear to have “knowledge of * * * discoverable matter” within the 
meaning of FRCP 26(b)(1). The person named in interrogatory number 
10, Arthur Trussell, controlled the merchandise in the FTSZ out of 
which plaintiff imported its products into the United States customs 
territory. The individual referred to in interrogatory number 35, Nancy 
Pohl, worked as an entry aid at the FTSZ in Louisville at the time when 
plaintiff entered the merchandise from the FTSZ into the United States 
customs territory. And, the person identified in interrogatory number 
36, Richard McNally, Sr., was the Customs Service import specialist in 
Cincinnati, Ohio who reviewed the entries that are the subject matter of 
the underlying action in this case. Because each of these individuals ap- 


pears to have had the opportunity to process the entries at issue in this 
case, the Court finds that they would have “knowledge of * * * discover- 
able matter” within the meaning of FRCP 26(b)(1). As a result, the 
Court finds further that the last known address of each of these persons 
is relevant to this case. 


CONCLUSION 


This Court makes the following holdings: (1) the last known ad- 
dresses for Arthur Trussell, Nancy Pohl, and Richard McNally, Sr., are 
relevant to the underlying claims in this case; (2) disclosure of these in- 
dividuals’ last known addresses by defendant is proper under 5 U.S.C. 
§ 552a(b)(11); and, (3) disclosure of the aforementioned information is 
appropriate under § U.S.C. § 552a(b)(11) for the limited purpose of 
these judicial proceedings. 
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(Slip Op. 93-108) 
Otympic ADHESIVES, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 83-11-01599 


Dated June 16, 1993) 


JUDGMENT 


MuscraveE, Judge: This case having been remanded to the Depart- 
ment of Commerce and the Final Results of said remand having been 
rendered herein, and plaintiff having no objection thereto, it is hereby 

ORDERED, ADJUDGED AND DECREED that the Final Results Of Redeter- 
mination Pursuant To Court Remand are hereby affirmed, and it is 
further 

ORDERED, ADJUDGED AND DECREED that this case is dismissed. 


(Slip Op. 93-109) 


ENRON O1L TRADING & TRANSPORTATION CO., PLAINTIFF U. 
UNITED STATES, DEFENDANT 


Court No. 87-09-00935 


(Dated June 16, 1993) 


ORDER 


MuscraVE, Judge: Upon consideration of Defendant’s Motion To Al- 
ter Or Amend Judgment pursuant to Rule 59(e), and plaintiff's response 
thereto, it is hereby 

ORDERED that the third and final paragraph of the Judgment of this 
Court of March 29, 1993 is amended nunc pro tunc, to read: 

“ORDERED, ADJUDGED AND DECREED that the Customs Service shall re- 
fund all duties paid on Consumption Entry No. 86—122596-9, with in- 
terest as provided by law, no later than July 30, 1993.” 
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NSK Lp. anp NSK Corp., PLAINTIFFS v. UNITED STATES, DEFENDANT, AND 
TORRINGTON Co. AND FEDERAL-MoGuL CorpP., DEFENDANT-INTERVENORS 


Court No. 91-08-00578 


Plaintiffs move pursuant to Rule 56.1 of the Rules of this Court for judgment on the 
agency record claiming that the Department of Commerce, International Trade Admini- 
stration (“Commerce”) (1) committed various clerical errors, (2) improperly failed to 
exclude bearings not subject to the antidumping duty orders from this review, (3) improp- 
erly classified NSK’s after-market sales to original equipment manufacturers (“OEMs”) 
at the same level of trade as other sales to OEMs, and (4) improperly failed to compare 
sales at comparable quantities. 

Held: Plaintiffs’ motion for partial judgment on the agency record is denied in all re- 
spects as Commerce’s determination was reasonable and in accordance with law. 

[Plaintiffs’ motion for partial judgment on the agency record denied; case dismissed. ] 


(Dated June 17, 1993) 


Coudert Brothers (Robert A. Lipstein, Matthew P. Jaffe and Nathan V. Holt) for 
plaintiffs. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, 
Commercial Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. 
Melnbrencis); of counsel: Stephen J. Claeys, Attorney-Advisor, Office of the Chief Counsel 
for Import Administration, U.S. Department of Commerce, for defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr., 
Patrick J. McDonough, Geert De Prest, John M. Breen and Amy S. Dwyer) for defendant- 
intervenor The Torrington Company. 

Frederick L. Ikenson, P.C. (Frederick L. Ikenson, J. Eric Nissley, Joseph A. Perna, V and 
Larry Hampel) for defendant-intervenor Federal-Mogul Corporation. 


OPINION 


TsoucaLas, Judge: Plaintiffs, NSK Ltd. and NSK Corporation 
(“NSK”), move pursuant to Rule 56.1 of the Rules of this Court for par- 
tial judgment on the agency record as to Counts II, III, IV, V, VI and IX of 
its complaint claiming that the Department of Commerce, Interna- 
tional Trade Administration (“Commerce”) (1) committed various cleri- 
cal errors, (2) improperly failed to exclude bearings not subject to the 
antidumping duty orders from this review, (3) improperly classified 
NSK’s after-market sales to original equipment manufacturers 
“(OEMs”) at the same level of trade as other sales to OEMs, and (4) im- 
properly failed to compare sales at comparable quantities. 1 

The administrative determination under review is Commerce’s final 
results in Antifriction Bearings (Other Than Tapered Roller Bearings) 
and Parts Thereof From Japan; Final Results of Antidumping Duty 
Administrative Reviews (“Final Results”), 56 Fed. Reg. 31,754 (1991). 
Substantive issues raised by NSK in the underlying administrative pro- 
ceeding were addressed by Commerce in the Issues Appendix to 


1 NSK has decided not to pursue Count VIII of its complaint. Counts I and VII were previously contested by plaintiffs 
in their prior partial motions for judgment on the agency record and these issues were decided by the Court. See NSK 
Ltd. v. United States, 16 CIT __, 798 F. Supp. 721 (1992), aff'd, No. 93-1060 (Fed. Cir. May 18, 1993); NSK Ltd. v. 
United States, 17 CIT ____, Slip Op. 93-50 (April 2, 1993). 
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Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From the Republic of Germany; Final Results of Antidumping 
Duty Administrative Review (“Issues Appendix”), 56 Fed. Reg. 31,692 
(1991). 


BACKGROUND 


On June 11, 1990, the ITA initiated an administrative review of ball 
bearings, cylindrical roller bearings, spherical plain bearings and parts 
thereof from Japan. Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From the Federal Republic of Germany, 
France, Italy, Japan, Romania, Singapore, Sweden, Thailand and 
the United Kingdom Initiation of Antidumping Administrative Re- 
views, 55 Fed. Reg. 23,575 (1990). NSK participated in this review. Id. 

On March 15, 1991, the ITA published its preliminary determination 
in the administrative review. Antifriction Bearings (Other Than Ta- 
pered Roller Bearings) and Parts thereof from Japan; Preliminary Re- 
sults of Antidumping Duty Administrative Reviews and Partial 
Termination of Antidumping Duty Administrative Reviews, 56 Fed. 
Reg. 11,186 (1991). 

On July 11, 1991, Commerce published its Final Results in this pro- 
ceeding. Final Results, 56 Fed. Reg. 31,754. 


DISCUSSION 


In reviewing a final determination of Commerce, this Court must up- 
hold that determination unless it is “unsupported by substantial evi- 
dence on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence has been defined as being 
“more than a mere scintilla. It means such relevant evidence as a rea- 
sonable mind might accept as adequate to support a conclusion.” Uni- 
versal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). It is “not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on grounds of 
a differing interpretation of the record.” Timken Co. v. United States, 
12 CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F.2d 385 (Fed. 
Cir. 1990). 


1. Clerical Errors: 
Plaintiffs contest several clerical errors in the Final Results. 


A. Manufacturer Codes: 

First, plaintiffs claim that Commerce erred in failing to correct NSK’s 
error in coding the identity of its suppliers of bearings sold by NSK in the 
home market. Subsequent to its original computer tape which con- 
tained manufacturer codes, NSK submitted a revised computer tape to 
correct any errors in the initial tape. In this review, Commerce used 
manufacturer codes supplied by NSK in this revised computer tape to 
select the proper foreign market sales for comparison with NSK’s 
United States sales. NSK now asserts that the manufacturer codes sub- 
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mitted in the revised computer tape are also incorrect and further 
claims that Commerce should have either accepted manufacturer codes 
revised for the second time from NSK, or alternatively, not considered 
the manufacturer of bearings in comparing United States and foreign 
market sales. 

According to 19 U.S.C. § 1675(f) (1988 & Supp. 1993), Commerce is 
afforded the discretion to correct clerical errors in final determinations 
“within a reasonable time after the determinations are issued.” 
Commerce has promulgated a regulation which sets time limits on the 
submission of factual information in administrative reviews. The regu- 
lation states in pertinent part: 


§ 353.31 Submission of factual information. 

(a) Time limits in general. (1) Except as provided in paragraphs 
(a)(2) and (b) of this section, submissions of factual information for 
the Secretary’s consideration shall be submitted not later than: 

(i) For the Secretary’s final determination, seven days before the 
scheduled date on which the verification is to commence; 

(ii) For the Secretary’s final results of an administrative review 
under § 353.22 (c) or (f), the earlier of the date of publication of no- 
tice of preliminary results of review or 180 days after the date of 
publication of notice of initiation of the review; * * * 


* * * * * * * 


(2) Any interested party * * * may submit factual information to 
rebut, clarify, or correct factual information submitted by an inter- 
ested party * * * at any time prior to the deadline provided in this 
section for submission of such factual information or, if later, 
10 days after the date such factual information is served on the in- 
terested party * * *. 

(3) The Secretary will not consider in the final determination or 
the final results, or retain in the record of the proceeding, any fac- 
tual information submitted after the applicable time limit. * * * 


19 C.F.R. § 353.31(a) (1991). 

Commerce is not required to correct a respondent’s errors when a re- 
spondent reported erroneous data but failed to timely correct it. See 
NSK Ltd. v. United States (“NSK I”), 16 CIT __,__—, 798 F. Supp. 
721, 725 (1992), aff'd, No. 93-1060 (Fed. Cir. May 18, 1993); see also 
Sugiyama Chain Co. v. United States, 16 CIT ,__, 797 F. Supp. 
989, 996 (1992). To do this would put an undue burden upon Commerce 
“and litigants might tend to become slovenly with submitted data.” 
Sugiyama, 16 CIT at ___, 797 F. Supp. at 995. 

Commerce cannot wait forever for a respondent to submit corrected 
data. NSK was given one opportunity to change its submission of erro- 
neous manufacturer codes. Apparently, however, the revised tape 
submitted by NSK to correct its data still contained erroneous manufac- 
turer codes. Although NSK had until Commerce’s publication of its pre- 
liminary determination on March 15, 1991 to request Commerce to 
correct the manufacturing codes, NSK failed to review its computer tape 
until afterwards. NSK claims that it “had no reason to examine its De- 





U.S. COURT OF INTERNATIONAL TRADE 33 


cember 14, 1990 computer tape before June 23, 1991, the date on which 
the Department released its final computer program.” Memorandum of 
Points and Authorities in Support of Motion for Partial Judgment on the 
Agency Record (“Plaintiffs’ Memorandum”) at 19. To the contrary, 
NSK cannot shift its burden to Commerce due to its own carelessness. 

It is the respondent’s obligation to supply Commerce with correct in- 
formation. See Chinsung Indus. Co. v. United States, 13 CIT 103, 106, 
705 F. Supp. 598, 601 (1989). If, however, aclerical error is “so egregious 
and so obvious that the failure to correct it was an abuse of discretion 
and undermined the interests of justice, the Court may remand the case 
to the ITA for adjustment of the calculations.” Tehnoimportexport v. 
United States, 15CIT___,_—, 766 F. Supp. 1169, 1178 (1991). Fur- 
thermore, “an error in original information submitted by a respondent 
must be obvious from the administrative record in existence at the time 
the error is brought to the ITA’s attention.” NSKIJ,16CITat__, 798 
F. Supp. at 725. 

In this case, the error was not obvious and Commerce was justified in 
relying upon NSK’s “corrected” data. 

NSK alternatively claims that if NSK’s second corrected information 
is not accepted, then Commerce should be ordered by the Court to disre- 
gard manufacturer codes when comparing NSK’s United States and for- 
eign market sales. 

NSK is erroneous in suggesting that Commerce should be required to 


disregard the codes altogether. When selecting which foreign market 
value sales to use for comparison to U.S. sales, 19 U.S.C. § 1677b(a)(1) 
(1988) grants Commerce the authority to use foreign market value sales 
of “such or similar merchandise.” 

Thus, in this case, it is within Commerce’s discretion to use manufac- 
turer codes contained in NSK’s revised computer tape and, therefore, its 
decision was reasonable and is hereby affirmed. 


B. Water Pump Integral Shaft Bearings: 

NSK claims that Commerce committed a second clerical error by fail- 
ing to correct NSK’s error in assigning the wrong antidumping duty rate 
to water pump integral shaft bearings. During the review period, NSK 
sold water pump integral shaft bearings in the United States. NSK 
claims that it failed to report certain water pump bearings as integral 
shaft bearings. In an effort to correct its previously submitted data, NSK 
submitted new information after the publication of the preliminary re- 
sults to support its allegation that certain water pump bearings were in- 
tegral shaft bearings. Plaintiffs’ Memorandum at 7-8. 

In NSK I, plaintiffs’ first partial motion for judgment on the agency 
record in this case, NSK similarly alleged a clerical error and in its pre- 
hearing brief NSK provided new information on the production process 
for the roller bearings at issue, as well as corrected cost of production 
information, in an attempt to convince Commerce to correct the alleged 
error. NSKI,16CIT __, 798 F. Supp. 721. 
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In that case, the Court stated that the “submission of detailed factual 
information at the pre-hearing brief stage of an administrative review is 
clearly untimely under any circumstance”. Jd. at ___, 798 F. Supp. at 
725. 

In the case at hand, plaintiffs once again have provided too little, too 
late. Therefore, Commerce was justified in rejecting NSK’s untimely 
new information and this issue is hereby affirmed. 


C. Home Market Part Numbers: 


Finally, NSK claims that Commerce committed a clerical error on 
home market part numbers. At NSK’s request, Commerce corrected 
NSK’s submission of home market part numbers which allegedly re- 
ported incorrect model codes for two bearing parts. NSK now claims 
that Commerce committed an error in correcting NSK’s mistake. 

In its administrative case brief, NSK asserted that the two model 
numbers at issue should have been renamed and Commerce, relying on 
such, did in fact rename the parts. Thus, if any error continues to exist, it 
is through no fault of Commerce. It is NSK’s responsibility to ensure 
that its submissions to Commerce are correct. Sugiyama, 16 CIT at 
___, 797 F. Supp. at 995; Chinsung,13CITat___, 705 F. Supp. at 601. 
NSK cannot expect Commerce to continuously remedy NSK’s sloppy re- 
porting of data. Thus, Commerce properly followed NSK’s instructions 
for initially correcting the two model codes and this issue is hereby 
affirmed. 


2. Failure to Exclude Bearings: 


Plaintiffs also claim that Commerce improperly failed to exclude 
bearings not subject to the antidumping duty orders from this review. 
NSK claims that Commerce’s assessment methodology for exporter’s 
sales price sales is contrary to law in that Commerce reviewed sales 
rather than the entries of merchandise which are the subject of the ad- 
ministrative review. 

NSK claims that Commerce must restrict its calculation of the an- 
tidumping duties to entries of merchandise subject to the antidumping 
duty orders citing 19 U.S.C. § 1675(a)(2) (1988). Furthermore, NSK 
claims that Commerce’s inclusion of sales of bearings that were entered 
into the United States prior to November 9, 1988 was contrary to law. 

According to 19 U.S.C. § 1675(a)(2) (1988), the administering author- 
ity shall determine — 


(A) the foreign market value and United States price of each en- 
try of merchandise subject to the antidumping duty order and in- 
cluded within that determination, and 

(B) the amount, if any, by which the foreign market value of each 
such entry exceeds the United States price of the entry. 


Commerce claims that it followed the statute because it computed for- 
eign market value and United States price and determined the differ- 
ence between the two. Defendant’s Memorandum in Opposition to 
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Plaintiffs’ Motion for Partial Judgment Upon the Administrative Re- 
cord at 27. Commerce further claims that they properly reviewed all 
bearing sales made during the review period rather than only bearings 
that were entered and sold during the review period because (1) there is 
usually a lag time between entry and sale, (2) the entry data is often un- 
available during the review, (3) a dumping margin cannot be deter- 
mined without a sale, (4) dumping on sales made during the review 
period is representative of dumping on entries made during the review 
period, and (5) review of sales, which can cover many entries of mer- 
chandise, can eliminate the necessity of conducting multiple reviews of 
the same sales information because a sale can cover entries made during 
several review periods. Jd. at 28. 

This Court recently stated that the “purpose and clear meaning of the 
language of the antidumping duty statute requires that there be some 
meaningful sale to, or in, the U.S. market which can be compared to 
FMV [foreign market value] to derive the dumping margin.” Torrington 
Co. v. United States, 17CIT__,__, Slip Op. 93-44 (March 29, 1993) 
at 26. 

In this case, although Commerce looks at sales to calculate dumping 
margins, dumping duties were assessed only upon the entries made 
during the period of review. Thus, Commerce’s methodology for calcu- 
lating dumping duties in this case is reasonable, and this issue is hereby 
affirmed. 


3. Classification of After-Market Sales: 


Plaintiffs also claim that Commerce improperly classified NSK’s 
after-market sales to OEMs at the same level of trade as other sales to 
OEMs. 

In its final results, Commerce determined that sales of bearings are 
made at two levels of trade: (1) sales to original equipment manufactur- 
ers and (2) sales to distributors, retailers, and after-market sellers. 
Issues Appendix, 56 Fed. Reg. at 31,693. Plaintiffs claim that Commerce 
improperly included in the “sales to the OEMs” category, sales to OEMs 
of replacement bearings for use in their own production equipment. 
NSK further claims that it sold such replacement bearings to OEMs 
both directly and through related and unrelated distributors. They now 
claim that Commerce should have treated these sales as after-market 
sales. 

Commerce’s regulations state that it should “calculate foreign mar- 
ket value and United States price based on sales at the same commercial 
level of trade.” 19 C.F.R. § 353.58 (1991). Comparisons must be made by 
comparing “price at a specific, ‘common’ point in the chain of com- 
merce.” Smith-Corona Group v. United States, 713 F.2d 1568, 1572 
(Fed. Cir. 1983). 
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It is well-established, however, that the respondent has the burden of 
proving Commerce’s alleged error. See Timken Co. v. United States, 
11 CIT 786, 804, 673 F. Supp. 495, 513 (1987). In Timken, the Court 
stated that 


[t]he ITA acts reasonably in placing the burden of establishing ad- 
justments on a respondent that seeks the adjustments and that has 
access to the necessary information. Were the ITA to act otherwise, 
respondents would have an incentive to destroy or to fail to produce 
the more detailed information that would either support or rebut 
their own assertions regarding directness or indirectness of various 
expenses. 


Id. 

In its final determination Commerce stated that NSK “has not dem- 
onstrated that the selling expenses incurred in these distributor sales 
are comparable to those for direct OEM sales.” Final Results, 56 Fed. 
Reg. at 31,710. After examining the administrative record in this case, 
the Court agrees that NSK has failed to satisfy its burden of proof. 
Therefore, Commerce’s determination as to this issue is hereby 
affirmed. 


4. Comparison of Sales: 


Finally, plaintiffs claim that Commerce improperly failed to compare 
sales at comparable quantities. NSK claims that it asked Commerce to 
compare, as required by law, sales at comparable quantities because 
NSK sold bearings in the home market in both very large and very small 
quantities. 

The antidumping law requires that Commerce compare merchandise 
sold “in the usual commercial quantities and in the ordinary course of 
trade for home consumption.” 19 U.S.C. § 1677b(a)(1)(A) (1988 & Supp. 
1993). 

Plaintiffs, however, have “the burden of proving that its * * * sales 
were not sold in the ordinary commercial quantities and in the ordinary 
course of trade.” Koyo Seiko Co. v. United States, 16CIT____,_—_—s—i, 796 
F. Supp. 1526, 1530, (1992). 

In its final determination, Commerce stated that 


the Department would have taken differences in quantities into ac- 
count if NSK had demonstrated a clear correlation between price 
and quantity. This correlation is not apparent from NSK’s re- 
sponse. Therefore, the Department sees no justification for disre- 
garding small quantity sales. Similarly, NSK has failed to 
demonstrate that not less than 80 percent of the sales used for com- 
parisons were made at the same price. 


Issues Appendix, 56 Fed. Reg. at 31,712. 

In this case, NSK has not established that its smaller quantity home 
market sales are not in the ordinary course of trade or are not sold in the 
usual commercial quantities. Therefore, Commerce’s determination as 
to this issue is affirmed. 





U.S. COURT OF INTERNATIONAL TRADE 


CONCLUSION 


In accordance with the foregoing opinion, plaintiffs’ motion for par- 
tial judgment on the agency record is denied in all respects as Com- 
merce’s determination was reasonable and in accordance with law. 
Furthermore, since all issues have been decided, this case is hereby 
dismissed. 


(Slip Op. 93-111) 


FORMER EMPLOYEES OF SOUTHERN TRIANGLE O1L Co., PLAINTIFFS Uv. 
UNITED STATES, DEFENDANT 


Court No. 89-03-00158 


(Dated June 17, 1993) 


JUDGMENT 


MuscravE, Judge: Upon consideration of the Notice of Revised Certi- 
fication on Reconsideration and other papers filed in this case, it is 


hereby 

ORDERED, ADJUDGED AND DECREED that the results announced in the No- 
tice of Revised Certification on Reconsideration are affirmed, and it is 
further 

ORDERED, ADJUDGED AND DECREED that this case is dismissed. 
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